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RECEIVER’S RESPONSE TO PORTER YATES’ MOTION FOR 
DECLARATION OF ENFORCEABLE SECURITY INTEREST IN THE

PEARL STREET PROPERTY



Sterling Consulting Corporation, as receiver, hereby responds to the 

motion of Claimant Porter Yates for declaration of enforceable security 

interest in the Pearl Street Property (“Motion”) regarding the property at 

4935 Pearl Street, Denver (the “Property”) as follows:

INTRODUCTION

The Motion should be denied. First, it is premature for this Court to 

resolve formal claims that have been filed against the Receivership Estate 

(“Claims”). Mr. Yates’ Claim is just one of fourteen formal Claims that have 

been filed against the Receivership Estate. Some of the Claims are senior to 

Mr. Yates’ Claim, and it is possible that some additional Claims will be filed, 

especially after the issues of consolidation of the Parallel Actions are 

resolved by this Court.1 It is not proper at this time to resolve this Claim out 

of sequence with the other Claims. The receiver’s focus at this time is on 

maximizing the value of the Estate, not litigating the status of Claims. The 

receiver has conducted no discovery regarding disputed Claims, and the 

receiver has not finalized its efforts in identifying setoffs and counterclaims, 

of which there are many.

Second, the receiver has had a limited opportunity to analyze the Mr. 

Yates’ Claim, as filed, and to the extent the Court does address the merits of 

the Claim, the Claim fails on its face. While based on the documents 

presented by Mr. Yates, it appears that Mr. Humphrey did agree to give a 

security interest to Mr. Yates; apparently Mr. Yates never perfected it.

1 Mr. Yates is one of the Claimants with a pending Parallel Action, which 
the receiver has asked this Court to consolidate.
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Under Colorado law, and unperfected lien is good against the obligor, but no 

one else, and among those that would be excluded are all of the entities in 

the Receivership Estate. The Motion is a transparent attempt by Mr. Yates 

to take his unsecured claim and make it a secured claim to the detriment of 

the others. For example, based upon the receiver’s estimate of value of the 

assets currently in Receivership Estate, if Mr. Yates were to obtain full 

payment, some general unsecured, pre-appointment creditors would be 

getting substantially less than one hundred cents on the dollar.

FACTUAL AND PROCEDURAL BACKGROUND

For purposes of this Motion, the receiver assumes the facts stated in 

Mr. Yates’ Motion are correct. Those facts show that while Mr. Humphrey 

agreed to provide security interest in the Property to Mr. Yates in 2014, it 

was never actually provided. Motion at pp. 2—3.

Later, certain assets of Mr. Humphrey’s, including the Property, were 

put into receivership. See Amended Order Appointing Receiver of September 

21, 2106. The Court stayed actions against the assets in receivership, 

including the Property. On December 17, 2016, the Court entered an Order 

to Present and File Claims, which it modified on December 27, 2016. 

Numerous secured and unsecured parties then presented Claims, under 

penalty of perjury, to the receiver. See Receiver’s First Report and Special 

Report on Claims of April 21, 2017. After the Order Appointing Receiver was 

entered, the only manner in which a security interest could be granted would 

have been by the receiver with an Order approving the security interest by 

this Court. Any subsequent effort to obtain a security interest in the
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property after the Order Appointing Receiver was entered would be a 

violation of that Order.

ARGUMENT

I. The Motion is Premature because the Receiver needs to Focus
on other Issues.

The upshot of the Motion is that Mr. Yates’ contends that his Claims 

should be accepted as valid and secured at this point in time. That is not the 

correct sequence in a receivership.

Typically in a receivership, the value of the Receivership Estate is 

maximized, the assets in the Receivership Estate are converted to liquid 

assets through recapitalization or liquidation, and then Claimants are paid 

at the end in accordance with the Absolute Priority Rule. There is no reason 

to alter that sequence deeply embedded in the law of receiverships in this 

case, and every reason to follow the sequence in compliance with the law of 

receiverships. The receiver is currently doing its job to maximize the value 

of the Receivership Estate; having it stop to litigate over the status of a 

single Claims would be detrimental to the entire Receivership Estate.

Further, no discovery has been done. The receiver is in no position at 

this time to litigate the amount of the Claim, nor should the receiver litigate 

be required to litigate whether there are any offsets or counterclaims. Thus, 

the Motion is premature.

II. Mr. Yates’ Claim is Unsecured, not Secured.

Based on the evidence presented, it the Court should conclude that Mr. 

Yates’ Claim is an unsecured Claim. While an agreement between parties
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for security is binding as between them even if the security interest is not 

perfected by proper filing, it is not binding on any third parties, as Colorado 

is a “race-notice” state. C.R.S. §38-35-109.

The effect of Mr. Yates’ Motion is to take his own unsecured Claim and 

make it a secured Claim, and thereby improperly make him senior to 

unsecured Claimants in violation of the Absolute Priority Rule.2 Any 

unrecorded security agreement is not binding on third parties, including 

unsecured Claimants, and especially including administrative creditors of 

the Receivership Estate. As a result, the Motion fails as a matter of law.

Further, it would not be “equitable” to treat Mr. Yates Claim as 

secured (and therefore due to be paid in full before any payments to 

unsecured creditors under the Absolute Priority Rule). The Court stayed all 

other creditors with Claims against the Property by its Order of September 

21, 2016. But for that stay, it could be one or more of those creditors would 

have obtained a judgment and recorded it as a judgment lien by now. In that 

event, they would be ahead of Mr. Porter’s unsecured claim. E.g. Hallett v. 

Alexander, 114 P. 490 (Colo. 1911). Thus it is not equitable to reward Mr. 

Yates for slumbering on his rights and not obtaining a deed of trust and then 

recording it as required by C.R.S. §38-35-109.

2 Although not clear from the Motion (because it does not have a formal 
“WHEREFORE” clause), it appears that Mr. Yates is seeking to be 
determined to be senior to the administrative creditors. Administrative 
creditors, however, are senior to everyone in a Receivership Estate, including 
secured creditors.
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III. THE COURT HAS ALREADY AUTHORIZED THE SALE FREE 
AND CLEAR OF FINANCIAL CLAIMS, AND MR. YATES IS 
PROTECTED AS HIS LIEN, IF IT EXISTS, ATTACHES TO SALE 
PROCEEDS

Again, because the Motion does not have a formal “WHEREFORE” 

clause it is difficult to precisely determine what Mr. Yates is seeking, but it 

appears he may be seeking to assert that as a “secured creditor” he can 

object to the sale of the Property or seek to have his claim paid ahead of 

administrative expenses. But even if Mr. Yates is given the benefit of his 

contention that his Claim is secured, the receiver’s ability to sell any 

property—including real property—free and clear of financial claims, liens, 

and encumbrances, is fundamental to any receivership. Indeed, the very 

point of a receivership is often to convert illiquid assets into liquid assets for 

payment of claims. E.g., 2 Ralph Ewing Clark, Clark on Receivers, § 509(c) 

[3rd Ed. 1959] (“Furthermore, one of the main purposes of a receivership is 

to reduce to cash the property of the defendant and make it available for the 

satisfaction of claims.”).

Regarding the sale of real property specifically, Professor Clark writes:

Courts of equity have a limited power to sell the rates within the 
court’s territorial jurisdiction and subject to the court’s jurisdiction in 
a receivership case free of liens, even if it is real estate. In the sale 
free from liens, the rights of the parties who are lien holders must be 
preserved and transferred from the property sold to the proceeds of the 
sale, with the same rank and dignity which such rights or liens bore to 
the original property.

Id., at § 500(b).

Numerous cases in both Colorado and elsewhere have held that a 

receivership court has broad discretion in determining to sell mortgaged
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property in receivership free and clear of liens, and having those liens attach 

to the proceeds. E.g. Plateau Supply Co. v. Bison Meadow Corp., 500 P.2d 

162 (Colo. App. 1972) (court did not abuse its discretion in selling free and 

clear property in receivership and subject to mortgage and then allocating 

proceeds to pay receiver ahead of secured creditor); German Nat’l Bank v. 

J.D. Best & Co., 75 P. 398 (Colo. 1904) (no error in paying costs of 

receivership ahead of secured mortgage); Kneeland v. Luce, 141 U.S. 491 

(1891) (property in receivership sold free and clear, and costs of receivership 

paid ahead of first mortgage); Toledo D. & B. R. Co. v. Hamilton, 134 U.S. 

296 (1890) (court in equity acted properly when it used proceeds of free and 

clear sale to pay parties who had improved the property during pendency of 

receivership rather than paying mortgage, which was based on original 

construction).

The Property has been through a robust, competitive bidding process 

and the receiver has identified the highest and best bid. The receiver and 

that bidder are almost through with the Contract to Buy and Sell Real 

Estate, which will be submitted to this Court for an Approval Order and a 

Confirmation Order as soon as it is finalized.

WHEREFORE, Sterling Consulting Corporation, as receiver, prays 

that this Court deny the Motion of Mr. Porter Yates, and grant the receiver 

such other and further relief as the court deems just and proper.
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Respectfully submitted this 10th day of November, 2017.

FAIRFIELD AND WOODS, P.C.

By: s/ John M. Tanner
John M. Tanner 
Attorneys for Receiver
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